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OP1 NI ON

Goddard, P.J.

Bart Durham d/b/a Injury and Accident Law Ofices
(Durham, Third-Party Plaintiff, appeals pursuant to Rule 54 of
t he Tennessee Rules of Civil Procedure, a summary judgnent
granted to Steve Darnell and Bateman, Bateman & Darnell, P.C.,
Third-Party Defendants, insisting that there are disputed

material facts precluding the entry of summary judgnent.

This appeal had its genesis in an earlier tort action
filed by Stella L. Starks, who was represented by M. Durham
agai nst Samuel J. Browning and his parents, Joseph F. Browning
and Mary Browni ng, seeking conpensation for personal injuries
received by Ms. Starks in a vehicular accident. The conpl aint
al l eged that the parents of Sanuel! were |iable under the Fanily
Pur pose Doctrine. In Ms. Starks’ suit Mke Farnmer, Sr., G ndy
Farmer and Tim Farner were al so nade parties defendant on the
theory that they know ngly served al cohol beverages to Sanuel,

who was a mnor at the tine.

The Farner defendants were exonerated by entry of a

summary judgnent in their favor.

! Our use of the first nanmes of the parties should not be construed

as any disrespect, but rather is for ease of reference
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A jury returned a verdict in favor of Ms. Starks
agai nst Sanuel in the anount of $281, 000 conpensatory danmages and
$500 punitive danages. Hi s parents, Joseph and Mary, were
acquitted by the jury upon its finding that the Fam |y Purpose

Doctri ne was not applicable.

Shortly after the jury verdict was returned, Ms.
Starks, at the urging of M. Durham accepted an offer of
$110, 000% in settlenment of her claimagainst Sanuel and his

parents.

Thereafter, Ms. Starks attenpted to w thdraw her
acceptance of the offer to settle, but the Trial Court, upon

notion of the Brownings, upheld the settlenent.

Wher eupon, Ms. Starks filed a | egal mal practice action
agai nst Durham and Thomas J. Elnlinger,® alleging that they had
m sl ed her regarding the right of Sanuel, who was intoxicated at

the time of the accident, to be discharged in bankruptcy.

After Ms. Starks’ legal mal practice case was filed,
Durhamfiled a third-party conplaint against Steve Darnell and
Bat eman, Bateman & Darnell, P.C , the attorneys who initially
represented her in the case presently on appeal. The conplaint

al l eges that Durhamwas entitled to rei mbursenent or contribution

2 I nsurance coverage was $100, 000.

3 M. Elminger, an attorney, is alleged in the conplaint to be an

empl oyee of Durham



for any recovery Ms. Starks m ght receive agai nst them because
M. Darnell and Batenman, Bateman & Darnell, P.C., failed to
prosecute a viabl e appeal as to summary judgnent rendered in

favor of the Farner defendants.

Upon the third-party conplaint being filed, the Third-
Party Defendants w thdrew as counsel for Ms. Starks and she then

enpl oyed Mary Leech to represent her.

The record contains an affidavit from M. Starks, as
well as a letter, which is an exhibit to her response to

interrogatories, the pertinent parts of which are as foll ows:

AFFI DAVI T

3. | have been advised that the final Oder in ny
personal injury case, which was tried in August of
1997, was entered on Decenber 23, 1997.

4, Prior to the running of the time period for
appeal, | was al so advised of the January 22, 1998
deadl i ne for appealing ny personal injury case.

5. After the entry of the final Order in ny personal
injury case, | did not want to pursue an appeal of ny
cl ai m agai nst the Farners.

6. | retained Mary Leech on January 14, 1998 to
represent me in this action.

7. At or about the time | retained Ms. Leech,
I nformed her that | did not want to pursue an appeal in
ny personal injury action.



EXH BI T TO | NTERROGATORY
January _16 , 1998

TO VHOM | T MAY CONCERN

|, Stella L. Starks, hereby state that | have been
informed that the final order was not entered in ny
personal injury case which was tried in August, 1997
until Decenber 23, 1997. | have been inforned that,
even now, should | desire to appeal any portion of that
case, specifically the trial judge’'s rulings dismssing
the Farmers, | may still file the appeal.

| have no interest in pursuing any appeal of any
portion of that case or of the verdict in that case.
notified Steve Darnell that | did not want to pursue an
appeal against the Farners several nonths ago. | have
now notified my new attorney, Mary Leech, that | do not
want to pursue any appeal against the Farnmers or any
ot her portion of the case.

/s/ Stella L. Starks
Stella L. Starks

The Third-Party Defendants raise a nunber of defenses
to the Third-Party action, but we conclude that the one asserting
that Ms. Starks specifically directed her counsel not to appeal

the summary judgnment in favor of the Farmers is dispositive.

It seens elenentary to us that counsel could not be
guilty of any wrongdoing for followng the dictates of their
client provided the client had not been msled or the victimof a
fraud. In the case at bar there is nothing in the record to

suggest either occurred.

We recognize, as stated in Durhamis brief, that it may
be of significance “as to how Ms. Starks was advi sed and what

informati on was provided to her upon which she made her



‘decision.”” However, once it is shown that counsel was
followng Ms. Starks’ direction, it was incunbent upon Durhamto
expl ore by discovery depositions or interrogatories what M.

Starks was advi sed and what information she was provided.

I n concl usion, we are not unm ndful of the follow ng
statenent in the affidavit of Wlliam $S. Russell, attorney and
retired menber of the Court of Crimnal Appeals, which was filed

with Durhamis notion to alter or amend the summary judgnent:

8. It is also ny opinion, based upon a reasonabl e
degree of legal certainty that the applicable
standard of care would require the attorney who
represents Ms. Starks to file an appeal of the
Summary Judgnent rendered in favor of M ke Farnmer,
Cindy Farnmer and Tim Farmer after a Final Judgment
was entered in the Starks v. Browiing, et al.

Case No. 7342.

While it is true that Judge Russell says in his
affidavit that he has reviewed the file, it is not clear when he
reviewed it, or that Ms. Starks’ directions to her present
counsel or Third-Party Defendants were a part of the file.

Mor eover, we cannot conceive of Judge Russell exam ning M.

Starks’ statenents w thout comenting upon them

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further
proceedi ngs as may be necessary and col |l ection of costs bel ow

Costs of appeal are adjudged against M. Durham and his surety.
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